INTRODUCTION
Arbitration plays a significant role in the contemporary alternative dispute resolution (ADR) movement, a trend in conflict management affecting the practice of law in the United States to an ever-growing extent. In 1995 alone, the U.S. Supreme Court decided three cases requiring interpretation of the Federal Arbitration Act (FAA),' the federal statute chiefly responsible for regulating arbitration provided for in private, commercial contracts. 2 While these cases, and others like them brought in the more than seventy years since Congress enacted the FAA, have allowed the federal bench to resolve issues concerning federal arbitration law, the Act itself does not empower judges to reach the merits of the legal claims that underlie privately arbitrated disputes. Under the FAA, federal courts can be called upon to enforce arbitral awards against noncomplying parties, but, with certain narrow exceptions, they may not review the substantive decisions rendered by private arbitrators.
The Act's strict limitations on judicial review of arbitral awards have become more questionable in recent years, however, as arbitrators have begun to resolve an increasingly broad spectrum of claims. Once confined primarily to disputes over the language of private contracts, today arbitration is a judicially recognized and enforced means of resolution for virtually any controversy arising between parties that have contracted to arbitrate their present or future conflicts. Such contractual agreements are now binding under the FAA even for the resolution of claims brought under federal antitrust, RICO, patent, securities, and, increasingly, employment discrimination statutes-a development that represents a significant expansion in arbitral "jurisdiction." This Note argues that the greatest potential for injustice in the arbitral resolution of such statutory claims, both to the parties and to society more generally, arises when these claims raise novel legal questions. First, when a party raises a legal claim that the courts themselves have never addressed, she is unable even to present a decision from a publicly accountable judge to guide or constrain an arbitrator's decisionmaking. Under these conditions, an arbitrator is particularly likely to render an interpretation that is inconsistent with what a public court would decide. Second, the private resolution of a novel point deprives the courts of the opportunity to flesh out important statutory standards. This Note recommends a procedural innovation in the form of an amendment to the FAA narrowly tailored to target the potential harms in the arbitral resolution of disputes grounded in novel legal claims. In particular, it recommends the creation of a procedural link between the federal courts and private arbitrators based on a process currently in practice: federal courts' certification of unresolved state-law questions to state supreme courts. Applied to private arbitration, such a certification procedure has the potential to strike a balance between the arbitral independence advocated by arbitration's proponents and the harms identified above.
In making its practical recommendation, this Note is not intended to suggest that more substantial judicial oversight of private arbitration would not be preferable. Rather, recognizing that more ambitious reform is unlikely in the current era of rapid ADR expansion, it aims to rectify a narrow yet especially pernicious aspect of the arbitration of federal statutory claims.
I. THE CURRENT STATE OF THE LAW
Congress passed the Federal Arbitration Act in 1925. The Act, a history of which is provided in Part II, requires that courts enforce parties' contractual agreements to resolve present or future disputes through private arbitration. In particular, either by declining to hear such disputes 3 or by mandating that they go to arbitration, 4 federal courts are to uphold any "written provision in any maritime transaction or a contract evidencing a transaction involving commerce to settle by arbitration a controversy thereafter arising out of such contract or transaction. '5 The Act further provides that, following private arbitration 3. 9 U.S.C. § 3 (1994) provides:
If any suit ... be brought in any of the courts of the United States upon any issue referable to arbitration under an agreement in writing ... the court in which such suit is pending.., shall on application of one of the parties stay the trial . .. until such arbitration has been had ....
Id. § 4 provides:
A party aggrieved by the alleged failure, neglect, or refusal of another to arbitrate under a written agreement for arbitration may petition any United States district court [that would otherwise have civil or admiralty jurisdiction over the matter] ... for an order directing that such arbitration proceed in the manner provided for in such agreement. 5. Id. § 2. This statutory language refers to what are typically termed "predispute" arbitration agreements. As their name suggests, these are contractual provisions mandating the arbitration of future disputes between the contracting parties. Unless otherwise stated, references to arbitration agreements in lack the accuracy of judicial conclusions and yet stand up in the face of the narrow powers of judicial review provided for in the FAA:
As their award may be made without explanation of their reasons and without a complete record of their proceedings, the arbitrators' conception of the legal meaning of such statutory requirements as "burden of proof, .... reasonable care" or "material fact," . . . cannot be examined.... In unrestricted submissions ... the interpretations of the law by the arbitrators in contrast to manifest disregard are not subject... to judicial review for error in interpretation. The [FAA] contains no provision for judicial determination of legal issues such as is found in the English law.' 0 If the arbitrator reached inaccurate legal conclusions, the parties might not be subject to the proper substantive principles laid out in the Securities Act.
Although the Wilko decision specifically involved the Securities Act of 1933, its concerns apply more broadly, and courts subsequently extended its limitations on arbitration to other areas of federal statutory law. A "public policy exception" developed, whereby courts would refuse to order the arbitration of claims involving areas of public law despite the existence of otherwise valid predispute arbitration agreements. As one commentator notes, "Courts have found exceptions to the Arbitration Act based on the public policy underlying patent, copyright, antitrust, civil rights, and other statutes, and although Wilko v. Swan was not based on a generalized public policy exception, it has frequently been cited for that proposition."" While the Supreme Court actually began to chip away at the public policy exception as early as 1974, the first in this line of cases, Scherk v. Alberto-Culver Co.,' 2 did not reflect a rethinking of arbitrators' competence to resolve statutory claims. Rather, in requiring the arbitration of a cause of action under the Securities Exchange Act of 1934, the Scherk Court stressed the fact that the contract at issue was international, with the parties' dealings taking place in several countries. '3 There is a need, the Court explained, for parties to be 10. Id . at 436-37 (footnotes omitted). The Court footnoted its reference to English law with § 21 of the English Arbitration Act of 1950. Id. at 437 n.25. This statutory provision allowed for procedures whereby arbitrators could certify questions of law to the English courts in the course of an arbitration or, alternatively, could render awards in the form of multiple outcomes, allowing the courts to choose among them depending on a judgment about a specified legal issue. See Arbitration Act of 1950, 14 Geo. 6, ch. 27, § 21 (Eng.). These procedures, and their American analogues, are discussed in more detail below. See infra Part II.
11. Michael A. Lindsay, "Public" Rights and Private Forums: Predispute Arbitration Agreements and Securities Litigation, 20 LOY. L.A. L. REV. 643, 681 (1987) (citing Allison, supra note 7, at 233-34). The public policy exception for antitrust claims warrants special mention, as the Supreme Court's decision in Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614 (1985) , discussed in detail infra text accompanying notes 18-35, was in part a direct response to the Second Circuit's opinion in American Safety Equipment Corp. v. P.J. Maguire & Co., 391 E2d 821 (2d Cir. 1968), the central case establishing this exception.
12. 417 U.S. 506 (1974) ; see also Magyar, supra note 7, at 643-44. 13. Scherk, 417 U.S. at 515.
able to choose a forum for the reconciliation of disputes when they do not share a single national legal system. 1 4 Unlike Scherk, a series of decisions beginning in the 1980s revealed a turnaround in the Court's conception of arbitration. These decisions rapidly expanded the sphere of arbitrability to include securities, antitrust, and RICO claims; other areas covered by federal statutes, such as copyrights, patents, 5 and pensions1 6 also became appropriate subjects of arbitration. 7 The Court in these opinions no longer depicted arbitration as an inappropriate means to resolve statutory claims; indeed, the Court has effectively proscribed any such assumption.
This recent rush of cases expanding arbitrability began in 1985 with the Court's decision in Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc.' 8 In the face of a contractual dispute with Soler, Mitsubishi had moved under both the FAA and the Convention on the Recognition and Enforcement of Foreign Arbitral Awards to enforce an arbitration clause in their contract.' 9 Soler, in turn, had levied a number of allegations against Mitsubishi, including Sherman Act antitrust claims, and it wanted to resolve its causes of action in a federal court. 20 Based on the proceedings below, the specific issue before the Court was "whether an American court should enforce an agreement to resolve anti-trust claims by arbitration when that agreement arises from an international transaction." 2 ' As a first step in resolving this issue, the Court made it clear that the fact that Soler's claim was statutory, in itself, said nothing about its arbitrability.2 In language subsequently quoted on numerous 14. Id. at 515-19. The Scherk dissent, however, continued the line of argument regarding arbitral competence to interpret federal statutes reflected in the majority opinion in Wilko. Writing for the four dissenters, Justice Douglas cited Wilko for the failings it identified in arbitration, including the fact that "[h]ere, as in Wilko, the allegations ... will involve 'subjective findings on the purpose and knowledge' of the defendant, questions ill-determined by arbitrators without judicial instruction on the law." Id. e find no warrant in the Arbitration Act for implying in every contract within its ken a presumption against arbitration of statutory claims."). The Court proceeded to explain in an accompanying footnote that the FAA was intended "to overcome an anachronistic judicial hostility to agreements to arbitrate, which American courts had borrowed from English common law." Id. at 625 n.14.
occasions by both the Supreme Court and lower federal courts, the Mitsubishi majority explained:
By agreeing to arbitrate a statutory claim, a party does not forgo the substantive rights afforded by the statute; it only submits to their resolution in an arbitral, rather than a judicial, forum. It trades the procedures and opportunity for review of the courtroom for the simplicity, informality, and expedition of arbitration. It is the language of the statute from which the claim arises, the Court reasoned, that one should examine for evidence of congressional intent to preclude arbitration. 24 Alternatively, the intent of the parties to avoid the arbitral resolution of statutory claims could appear in the language of their contract.2 Absent indications of nonarbitrability from either of these sources, the claim should go to binding arbitration.
Acknowledging that its holding was restricted to the context of an international contract, 26 the Court nevertheless went on to express its misgivings about the Second Circuit's reasoning in American Safety Equipment Corp. v. RJ. Maguire & Co.,27 the key case extending the public policy exception to antitrust claims. The Mitsubishi Court challenged, for example, the supposition that arbitrators are either unwilling to, or incapable of, following the antitrust laws. A case's complexity, its need for "sophisticated legal and economic analysis," 2 8 the Court reasoned, can be met with the appointment of appropriately trained arbitrators and the use of experts. 29 Arbitral hostility to U.S. antitrust laws is similarly avoidable through the careful selection of arbitrators; indeed, the Court explained that "where the dispute has an important legal component, the parties and the arbitral body... can be expected to select arbitrators accordingly. We decline to indulge the presumption that the parties and arbitral body ... will be unable or unwilling to retain competent, conscientious, and impartial arbitrators.' ' not assume that arbitrators are incapable of properly resolving disputes with an important public impact: 3 ' Where the parties have agreed that the arbitral body is to decide a defined set of claims which includes, as in these cases, those arising from the application of American antitrust law, the tribunal therefore should be bound to decide that dispute in accord with the national law giving rise to the claim. And so long as the prospective litigant effectively may vindicate its statutory cause of action in the arbitral forum, the statute will continue to serve both its remedial and deterrent function. 32 Finally, the Court explained that U.S. courts retain some power of review when enforcing any award, making reference to language in the international convention allowing countries to invalidate awards that violate public policy. 3 3 In particular, while the Court admitted that any post-award "substantive review [would] ... remain minimal, it would not require intrusive inquiry to ascertain that the tribunal took cognizance of the antitrust claims and actually decided them.' 34 At the very least, arbitrators would have to acknowledge and decide the Sherman Act claims. 35 With the Mitsubishi Court's stress on the international aspects of the case, 36 the more definitive sign of the deterioration of the public policy exception did not come until two years later, in Shearson/American Express, Inc. v. McMahon. 37 Shearson, a leading brokerage firm, had entered into a contract with its customers providing for the arbitration of all future disputes. When several of those customers brought claims against Shearson under RICO and the Securities Exchange Act of 1934, Shearson moved under the FAA to compel the arbitral resolution of these issues.
On the 1934 Securities Exchange Act claims, the Court distinguished its 1953 holding in Wilko, 3 " in which it had refused to compel arbitration of a suit brought under the 1933 Securities Act. It did so, in part, by noting the SEC's extensive authority to oversee the arbitration procedures of the securities exchanges that were eligible to govern the arbitration of the [W]e recognized [in Mitsubishi] that arbitral tribunals are readily capable of handling the factual and legal complexities of antitrust claims, notwithstanding the absence of judicial instruction and supervision. Likewise, we have concluded that the streamlined procedures of arbitration do not entail any consequential restriction on substantive rights. Finally, we have indicated that there is no reason to assume at the outset that arbitrators will not follow the law; although judicial scrutiny of arbitration awards necessarily is limited, such review is sufficient to ensure that arbitrators comply with the requirements of the statute. n
The Court thus reiterated, this time in the context of a domestic arbitration, the Mitsubishi majority's assertions that arbitrators can be expected to follow the law in deciding statutory claims and that parties do not forfeit substantive statutory rights in arbitration. Turning to the RICO claim, the Shearson Court again invoked Mitsubishi, this time to challenge the position that a statutory claim's complexity provides a sufficient reason to deny arbitrability. 4 ' Two years after Shearson, the Court explicitly overruled Wilko, holding that a claim under the Securities Act of 1933 was the proper subject of binding, private arbitration pursuant to a predispute agreement. Invoking Mitsubishi and Shearson, the Court in Rodriguez de Quijas v. Shearson/American Express, Inc. 42 concluded that it was not possible to distinguish the 1933 Act from the 1934 Act as a source of claims that are somehow immune from arbitration. Referring to the change in the Court's "views on arbitration away from those adopted in Wilko," the Court found that the language of the 1933 Act relied upon in Wilko did not proscribe arbitration "[o]nce the outmoded presumption of disfavoring arbitration proceedings is set to one side. 4 3 The Court challenged the Wilko decision's concern over arbitrators' not correctly applying statutory principles: "To the extent that Wilko rested on suspicion of arbitration as a method of weakening the protections afforded in the substantive law to would-be complainants, it has fallen far out of step with our current strong endorsement of the federal statutes favoring this method of resolving disputes." ' Even after the Court's decisions in Mitsubishi, Shearson, and Rodriguez de Quijas, however, lower courts continued to recognize a distinction between the statutory rights rendered arbitrable by these cases and employment discrimination claims, which many courts still refused to send to arbitration under the FAA. Indeed, the finality of arbitral awards in cases involving discrimination claims had been limited beginning in the 1970s in a series of non-FAA, labor arbitration cases in which the Court had held that adverse arbitral awards on statutory claims did not preclude plaintiffs from receiving de novo review in the federal courts. In the first of these cases, Alexander v. Gardner-Denver Co., 45 the Court had ordered the de novo review of a Title VII race discrimination claim. Finding arbitration to be "comparatively inappropriate" for rendering final Title VII determinations, the Court had articulated a variation of the arbitral-competence theme evident in Wiko: "[T]he resolution of statutory or constitutional issues is a primary responsibility of courts, and judicial construction has proved especially necessary with respect to Title VII, whose broad language frequently can be given meaning only by reference to public law concepts. '46 While Gardner-Denver and its progeny 47 involved collective bargaining arbitration, which is not covered by the FAA, their limitations on arbitral finality were thought to apply more broadly, 48 preserving a zone of nonarbitrability for discrimination claims. Thus, for example, even after Mitsubishi, Shearson, and Rodriguez de Quijas 44. Id. 45. 415 U.S. 36 (1974). 46. Id. at 57. The Court further explained that arbitrators are, in fact, selected for their understanding of "the demands and norms of industrial relations," id., citing the fact that "a substantial proportion of labor arbitrators are not lawyers, " id. at 57 n.18. The opinion does provide that a court may admit the arbitral award into evidence, however, "accord[ing it] such weight as the court deems appropriate." Id. at 60. 47. A series of Supreme Court collective bargaining cases followed in Gardner-Denver's wake, extending its rule allowing for de novo judicial review to cover other statutory claims. See Atchison, T. & S.F. Ry. Co. v. Buell, 480 U.S. 557 (1987) (extending rule to Federal Employers' Liability Act claim); McDonald v. City of W. Branch, 466 U.S. 284 (1984) (extending rule to § 1983 action); Barrentine v. Arkansas-Best Freight Sys., Inc., 450 U.S. 728 (1981) (extending rule to Fair Labor Standards Act (FLSA) claim). In Barrentine, the majority further elaborated on the courts' unique competence to interpret statutory rights. As one of the factors rendering arbitration inferior to formal adjudication for the purpose of resolving the plaintiff's FLSA claim, the Court noted that "many arbitrators may not be conversant with the public law considerations underlying the FLSA," id. at 743, citing Gardner-Denver for the fact that many arbitrators are not lawyers, id. at 743 n.21. Moreover, the opinion continued:
FLSA claims typically involve complex mixed questions of fact and law-e.g., what constitutes the "regular rate," the "workweek," or "principal" rather than "preliminary or postliminary" activities. These statutory questions must be resolved in light of volumes of legislative history and over four decades of legal interpretation and administrative rulings. Id. at 743. The Court thus expressed concer over the ability of arbitrators to interpret statutory language in a manner consistent with the public policies that Congress intended to advance.
48. R. Gaull Silberman et al., Alternative Dispute Resolution of Employment Discrimination Claims, 54 LA. L. REV. 1533, 1541 (1994) ("The Court's broad pronouncements in Gardner-Denver led most courts and commentators to believe the holding applied to any employer-employee agreement to arbitrate discrimination claims, not just those in collective bargaining agreements."). eliminated the public policy exception for many statutory causes of action, some courts refused to send Title VII claims to arbitration under the FAA. 49 In 1991, however, in the case of Gilmer v. Interstate/Johnson Lane Corp., the Supreme Court compelled an individual to bring his Age Discrimination in Employment Act (ADEA) claim to arbitration pursuant to a predispute agreement in a contract with his employer. 5 In so doing, the majority distinguished Gardner-Denver and its progeny: Those were not commercial arbitration cases governed by the FAA; rather, they involved labor arbitration pursuant to collective bargaining agreements, where, in addition to other differences, there is the danger that unions will not adequately represent individual claimants. 5 ' Moreover, the Court argued, the notion that arbitrators are not competent to handle statutory issues, put forth in Gardner-Denver, had been refuted by the Mitsubishi line of cases. 52 Already, many lower courts have interpreted Gilmer to require that claims under other employment discrimination statutes, most notably Title VII, are also subject to compelled arbitration under predispute agreements. 5 3 49. See, e.g., Utley v. Goldman Sachs & Co., 883 F.2d 184, 186 (1st Cir. 1989) (upholding district court's refusal to stay in favor of arbitration in-court proceedings on plaintiff's Title VII sex discrimination claims, noting that "[n]otwithstanding (the Court's expansion of arbitrability since Alexander v. Gardner-Denver] ... the Court has done nothing to disturb its prior ruling in Alexander that arbitration agreements do not preclude an independent right of access to a judicial forum for resolution of Title VII claims"), cert. denied, 493 U.S. 1045 (1990); Swenson v. Management Recruiters Int'l, Inc., 858 F.2d 1304, 1307 (8th Cir. 1988) ("We conclude that in the passage of Title VII it was the congressional intent that arbitration is unable to pay sufficient attention to the transcendent public interest in the enforcement of Title VII."), cert. denied, 493 U.S. 848 (1989 and Title VII are similar civil rights statutes, and both are enforced by the EEOC, we have little trouble concluding that Title VII claims can be subjected to compulsory arbitration." (citation omitted)); Maye v. Smith Barney Inc., 897 F. Supp. 100, 109 (S.D.N.Y. 1995) ("[I]t is well established by courts in the Second Circuit that Title VII claims are arbitrable. Courts in other Circuits have reached the same conclusion." (citations omitted)); see also Waks et al., supra note 5, at 431-32, 437. Other employment statutes, including the Americans with Disabilities Act and the Employee Polygraph Protection Act, have also been subject to court-compelled arbitration. See Richard A. Bales, Compulsory Arbitration of Employment Claims: A Practical Guide to Designing and Implementing Enforceable Agreements, 47 BAYLOR L. REv. 591, 605 (1995) (listing employment statutes that have been subject to court-compelled arbitration in Gilmer's wake).
Even if the Supreme Court ultimately upholds the compelled arbitration of Title VII claims, however, its impact will be subject to certain limitations. First, Gardner-Denver still commands that Title VII claims resolved through labor arbitration in the collective bargaining context be subject to de novo judicial review; it is only commercial contracts that, when they contain covenants to arbitrate future disputes, are subject to the FAA and, therefore, to the Gilmer holding. Second, § 1 of the FAA excludes from the Act's coverage "contracts of employment of seamen, railroad employees, or any other class of workers engaged in foreign or interstate commerce." 9 U.S.C. § 1 (1994). As noted above, the boundaries set by this exception are still unclear. See supra note 5. Finally, as the Gilmer Court itself noted, employees who must bring discrimination claims to binding arbitration pursuant to the FAA can still file charges with the EEOC. Gilmer, 500 U.S. at 28. This line of recent decisions expanding the sphere of arbitrability reflects a drastically changed judicial view of arbitral competence. The Court's statements in Mitsubishi that parties to arbitration "do[] not forgo" their "substantive rights" under a statute, 54 and in Shearson that arbitrators "are readily capable of handling the ... legal complexities of antitrust claims" 55 mark a sharp break with earlier judicial skepticism.
B. Bases for Judicial Review: "Manifest Disregard"
While the Shearson Court indicated that "judicial scrutiny of arbitration awards... is sufficient to ensure that arbitrators comply with the requirements of the statute," 56 the extent of courts' substantive review of arbitral decisions remains quite restricted. The FAA itself fails to provide the courts with any power of substantive review. Section 10 enables a court to vacate an arbitral award only in the face of procedural impropriety, that is, if the award was procured by corruption, fraud, or undue means .... there was evident partiality or corruption in the arbitrators .... the arbitrators were guilty of misconduct... by which the rights of any party have been prejudiced.... [or] the arbitrators exceeded their powers, or so imperfectly executed them that a mutual, final, and definite award upon the subject matter submitted was not made. 7
Similarly, § 11 provides that courts may modify an award only if it contains a numerical error, an inaccurate "description of any person, thing, or property referred to in the award," or if "the arbitrators have awarded upon a matter not submitted to them," or "the award is imperfect in a matter of form."" As with § 10, § 11 does not contemplate judicial review of arbitrators' legal reasoning.
There is also, however, a series of court-made grounds for vacating arbitral awards, 5 9 one of which, the "manifest disregard for the law" doctrine, does 54. Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 628 (1985) . 55. Shearson/Am. Express, Inc. v. McMahon, 482 U.S. 220, 232 (1987). 56. Id. 57. 9 U.S.C. § 10 (1994). 58. Id. § 11. 59. For a discussion of some of these court-made exceptions, see Bret F. Randall, Comment, The History Application, and Policy of the Judicially Created Standards of Review for Arbitration Awards, 1992 B.Y.U. L. REv. 759. Thus, for example, some courts have vacated arbitral awards upon a finding that "the underlying contract or the award violates the law" or that "enforcing the award would somehow violate the public's interests." Id. at 769. While the former category includes cases in which courts appear to have performed a substantive review of the arbitrator's legal reasoning, Randall questions the validity of these decisions: "Although the Supreme Court has stated that federal courts are not allowed to reverse an arbitrator's award based on legal errors, a few circuit courts seem to hold that some egregious legal errors actually violate the law." Id. at 770 (footnote omitted). The "manifest disregard of the law" doctrine, in contrast, requires a finding not merely of legal error but of an arbitral decision not to follow established law.
provide the courts with a means to check arbitrators' legal reasoning. 60 The doctrine is attributed to the Supreme Court's statement in Wilko v. Swan that "interpretations of the law by ... arbitrators in contrast to manifest disregard are not subject, in the federal courts, to judicial review for error in interpretation. 6 1 Espoused by a growing number of courts, the doctrine forbids the enforcement of any award clearly based on a conscious misapplication of a legal rule. As the Second Circuit put it in Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Bobker, 62 the most frequently invoked articulation of the standard, "manifest disregard" clearly means more than error or misunderstanding with respect to the law. The error must have been obvious and capable of being readily and instantly perceived by the average person qualified to serve as an arbitrator. Moreover, the term "disregard" implies that the arbitrator appreciates the existence of a clearly governing legal principle but decides to ignore or pay no attention to it.... The governing law alleged to have been ignored by the arbitrators must be well defined,
• 63 explicit, and clearly applicable.
Given the infrequency with which arbitrators provide written opinions' that might reveal their awareness of a governing legal principle, coupled with the need for the arbitrator to ignore the law in some observable way, however, "it is not surprising that few, if any, arbitration awards have been vacated under ("Arbitral errors of law are not grounds for judicial vacation of an arbitration award, unless the award displays a manifest disregard for the law."); see also Nicholson v. CPC Int'l Inc., 877 F2d 221, 234 n.5 (3d Cir. 1989) (Becker, J., dissenting) (following list of statutory grounds for review and reference to manifest disregard doctrine, noting that Shearson Court found these bases "'sufficient to ensure that arbitrators comply with the requirements of the statute' (quoting Shearson, 482 U.S. at 232)); cf C. Evan Stewart, Securities Arbitration Appeal: An Oxymoron No Longer?, 79 KY. L.J. 347, 352-54 (1990-91) (identifying manifest disregard doctrine as nonstatutory source of judicial review that is under pressure to expand in light of recent Supreme Court opinions "stressing that arbitrators must look to and follow the law" the manifest disregard standard. 65 It is, as one commentator notes, "a virtually insurmountable" hurdle. 6 Moreover, the facts of Bobker itself highlight another limitation on the use of the manifest disregard doctrine: An arbitrator cannot disregard law that is not sufficiently clear and well settled. The interpretation and validity of the SEC rule at issue in Bobker were open to question. Indeed, the arbitrators themselves noted this. A member of the panel explained that the claim came "'down to... a matter of interpretation of the law,... and we now hopefully have to come up with the right answer on this law, and it is a very gray area, ' ), 67 while the Second Circuit concurrence referred to it as "an unclear rule of law." 68 In light of such uncertainty, the court held that the arbitrator could not have acted in "manifest disregard" of the legal standard. 69 Other cases have made this point even more explicitly than did the court in Bobker; they have more directly linked a legal question's novelty or its unsettled nature with the inapplicability of the manifest disregard doctrine. 70 Thus, while the doctrine does consider the substance of an arbitrator's underlying legal reasoning, it provides only the most narrow window for judicial intervention. Most importantly for this analysis, its use is limited to those cases in which the law is sufficiently well defined.
II. THE HISTORICAL EXPERIENCE IN AMERICA AND ENGLAND
The expansive scope of arbitrability allowed by federal courts today stands in stark contrast to a historical judicial antagonism to private arbitration. Only gradually, first in Britain and later in the United States, did the courts abandon a long-held reluctance to enforce predispute agreements to arbitrate. Like the procedure that this Note recommends, one of the ways in which English and American law responded to increasing arbitration was with a certification procedure that allowed interaction between arbitrators and courts. This part provides a description of these early models, which offer compelling examples 65. Randall, supra note 59, at 767. 66. Id laintiff's contention that complete mitigation is required in the present case, which it supports by citation to allegedly analogous... cases, does not rise to the level of defined and settled law that is necessary to establish manifest disregard" (citation omitted)).
of alternatives to the current, more hands-off practice provided for under the FAA.
A. The English Statutory Approach to Arbitration
Before turning to the American arbitration reform movement of the early twentieth century, it is helpful to examine English developments in arbitration procedure; innovations implemented in England would help shape the agenda for change in the United States. Since 1698, the English government has regulated the interaction between courts and private arbitrators through a series of statutes. 7 ' While these laws have formally sanctioned the use of predispute arbitration clauses, they have simultaneously institutionalized means by which the courts can control the substantive norms that arbitrators apply. One such means was the use of a certification procedure between arbitrators and the courts. Thus, for example, by 1840, arbitrators had begun to engage in a practice, later termed a "special case," whereby they rendered their awards in the form of alternative outcomes, leaving it to the courts to choose among them based on their judgment about specified legal questions that had arisen during the arbitration. 72 England's 1889 Arbitration Act added a second procedural mechanism for receiving judicial input on legal questions arising in the course of private arbitrations. In a process known as a "consultative case," an arbitrator could certify a legal question to a court during the course of an arbitration, on his own accord or at the insistence of the court itself, and would incorporate the court's response in the ultimate arbitral award. 73 As state legislatures in this country adopted statutes governing arbitration, variations on the special and consultative case procedures were put into place on this side of the Atlantic.
B. The United States: State and Federal Statutory Approaches to Arbitration
During the early decades of the twentieth century, two conceptions of arbitration competed for acceptance in the United States. In one, arbitrators interacted with the courts in rendering their awards. In the other, arbitrators were almost entirely insulated from judicial intervention. While the latter 72. Id. at 439-40. 73. Id. at 448. The most recent English arbitration statute, passed in 1979, has reduced the role of the bench in arbitration. In place of the special case procedure, parties can "appeal" arbitral awards to the courts, id. at 456-57, with the courts retaining the right to refuse to hear the appeal, id. at 457. Parties can contract out of the right to appeal in certain classes of cases in advance of the dispute, and after the dispute has arisen in all cases. Id. at 456. A procedure whereby parties can certify legal questions to the courts during the pendency of an arbitration still remains, see Arbitration Act of 1979, ch. 42, § 2 (Eng.), subject to the same possibility of contractual limitations on its use, see id. § 3. model is in wide use today, the other, more interactive approach gained legislative approval in a number of states during the first half of the century.
A movement advocating the enforcement of predispute arbitration agreements and the independence of private arbitrators from court intervention originated in the New York State Chamber of Commerce in the early 1900s. 74 In 1920, the state legislature passed an arbitration statute reflecting this position: Predispute agreements to arbitrate were to be enforceable, 75 courts were not to hear questions on points of law arising during the course of arbitration, 76 and there was to be only minimal post-award judicial review. 77 As we shall see below, this statute ultimately served as the model for the FAA when it was enacted in 1925.
In 1924, however, despite opposition from advocates of the then recently promulgated New York Arbitration Act, the ABA's Conference of Commissioners on Uniform State Laws passed a statutory recommendation that limited the authority of private arbitrators more than did even the interventionist British laws. Following the lead of Illinois's restrictive 1917 statute, the Commissioners recommended a Uniform Arbitration Act (UAA) that did not empower the courts to enforce arbitration agreements entered into in advance of the dispute 78 and permitted the parties to arbitration to submit purely legal questions to the courts, either during or at the conclusion of the arbitration. 79 Statutes on the 1924 UAA model were put in place in several states. 80 Meanwhile, laws in Massachusetts and Connecticut, while departing from the UAA in some respects, retained a degree of judicial oversight; more closely 74. IAN R. MACNEIL, AMERICAN ARBITRATION LAW 25-28 (1992).
75.
Id. at 35. 76. Id. at 37. 77. Id. 78. As ultimately enacted, § I provided: "Two or more parties may agree in writing to submit to arbitration, in conformity with the provisions of this act, any controversy existing between them at the time of the agreement to submit." An Act Concerning Arbitration, to Make Uniform the Law with Reference Thereto, in Report of the Committee on Uniform State Laws, 50 REP. A.B.A. 560 app. A at 591 (1925) (emphasis added).
79. Section 13 allowed for submission of legal questions to the courts through one of two methods: Either (1) an arbitrator or a party could "[alt any stage of the proceedings submit any question of law... for the opinion of the court, stating the facts upon which the question arises," or (2) the arbitrator could render the "award in the form of a conclusion of fact for the opinion of the court on the questions of law arising on the hearing." Id. at 592-93. These same two methods had been developed earlier in England. following the English model, they permitted predispute arbitration agreements but allowed parties to certify legal questions to the courts. 8 
'
The Massachusetts law was distinct from the UAA, and from the Connecticut statute for that matter, in another way: It explicitly provided the receiving court with the discretion to answer a certified question if a single party, rather than both parties or the arbitrator, requested the court's input. 8 2 The uniqueness of this discretionary component did not go unnoticed. A 1927 American Bar Association Journal article comparing the 1920 New York legislation with its 1925 counterpart in Massachusetts praised the latter as a middle ground between conflicting interests. 8 3 Describing the need for a "compromise between speed and absolute justice," the article held out Massachusetts's legislation as an ideal accommodation: "Recourse is limited to questions of substantive law. The instructions are subject to the Court's discretion and hence, if refused, are not the subject of appeal. And the instructions may be given contemporaneously with the hearing before the arbitrator." 4 To this commentator, certification to the courts, subject to their discretionary acceptance, provided the ideal balance between the substantive legal rights of the parties and their prerogative to resolve disputes through arbitration. The proposal that this Note outlines in Part V includes such a discretionary component, grounded specifically in a novelty determination, in the hopes that it might provide such a balance.
While As for Connecticut, it remains the only state with a certification procedure between arbitrators and the courts. The state code currently provides:
At any time during an arbitration, upon request of all the parties to the arbitration, the arbitrators or an umpire shall make application to any designated court, or to any designated judge, for a decision on any question arising in the course of the hearing, provided such parties shall agree in writing that the decision of such court or judge shall be final as to the question determined and that it shall bind the arbitrators in rendering their award. An application under this section may be heard in the manner provided by law for the hearing of written motions at a short calendar session, or otherwise as the court or judge may direct. CONN. GEN. STAT. § 52-415 (1995 federal bill enacted in 1925 followed the New York statute in all essential aspects: 85 There is no certification procedure to the federal courts under the FAA, and predispute arbitration agreements are enforceable. 86 Also consistent with the more expansive vision of arbitration, the FAA provides very limited bases upon which courts have authority to vacate or modify arbitral awards. 8 7 While it demands procedural propriety, the FAA strictly limits interaction between arbitrators and courts. 8 Continuing this trend, the Commissioners on Uniform State Laws withdrew the UAA in 1943, replacing it in 1955 with a second uniform act more along the lines of the New York model. 8 9 The vast majority of states have adopted this current UAA. 9 "
IH. PROBLEMS WITH ARBITRAL DETERMINATIONS OF
NOVEL LEGAL CLAIMS
As the federal courts have broadened the spectrum of claims appropriately subject to arbitration pursuant to the FAA, the importance of arbitrators' ability to grapple with statutory issues has increased. This part describes two concerns that arise from a particular aspect of the arbitration of statutory causes of action. First, when arbitrators face legal questions that the courts themselves have not addressed, there is an especially dangerous possibility that their awards will be inconsistent with the substantive law that publicly accountable tribunals would apply. Second, the arbitral resolution of novel legal issues deprives the courts of the opportunity to establish precedent resolving ambiguous areas of law.
A. Rights of the Parties to a Judicial Interpretation
As described in Part I, the Supreme Court has recently characterized arbitrators as competent to follow established legal norms in resolving statutory 85. In fact, Francis B. James, former member of the ABA's committee on commerce, trade, and commercial law, testified before the Senate and House Judiciary Committees that it was on Julius Henry Cohen, a leading member of the New York arbitration movement, that "the burden fell of drafting the [federal] bill." Joint Hearings Before the Subcomms. oftthe Comms. on the Judiciary, 68th Cong., 1st Sess. 19 (1924) [Vol. 105: 1927 claims. Thus, for example, the Shearson Court, invoking Mitsubishi, noted that "arbitral tribunals are readily capable of handling the... legal complexities of antitrust claims" and that "the streamlined procedures of arbitration do not entail any consequential restriction on substantive rights."' True to this view, recent lower court opinions have reflected the assumption that arbitrators will follow judicial precedent in particular. 92 This notion that arbitrators can be expected to handle legal questions competently is not new. In his 1924 testimony before the House and Senate Judiciary Committees, the Arbitration Society of America's Alexander Rose explained that he "never knew of an arbitration where questions of law were not to be passed upon, and where some retired jurist, or a lawyer could not sit and pass on them., 93 For Rose in 1924, as for the Mitsubishi majority in 1985, the solution was not to keep legal issues out of arbitration, but to select arbitrators familiar with the law.
Nor is the idea that arbitrators will apply established law without contemporary, theoretical support. Professor Mark R. Lee, for example, suggests that it is in the best interest of antitrust arbitrators to follow the substantive law--doing so requires the least work on the part of the arbitrator and conforms to the expectations of the parties. 94 Similarly, Professor John R. Allison explains that "arbitrators have strong incentives to decide antitrust claims in a manner consistent with the antitrust laws .... Arbitrators must adhere at least to the general spirit of antitrust rules to perform their arbitral 91. Shearson/Am. Express, Inc. v. McMahon, 482 U.S. 220, 232 (1987). As one commentator puts it somewhat differently, "As the arbitration process has become more widely utilized over the past decade, the U.S. Supreme Court has taken the lead in stressing that arbitrators must look to and follow the law." Stewart, supra note 60, at 352. 92. The Third Circuit noted in Pritzker v. Merrill Lynch, Pierce, Fenner & Smith, Inc., a decision overturning the district court's denial of a motion to compel arbitration of the plaintiffs' ERISA claims:
[Iln arguing that arbitration is inconsistent with ERISA's statutory purpose, the Trustees contend that since there is no assurance that arbitrators will follow court precedents, compulsory arbitration of ERISA claims frustrates the legislative goal of developing a consistent body of law. This argument has a familiar ring; it is a reiteration of the traditional distrust of arbitration on the ground that arbitrators cannot be relied upon to follow the law. The Court has uniformly rejected this position in its recent arbitration cases, however, and we will only briefly address the Trustees' contentions in this regard. 25-26 (1987) . Lee explains that:
In terms of personal labor, [following the law] might be less costly than developing an alternative set of principles and acceptable modes of reasoning and then applying that set to the claim at hand. And in terms of income from serving as an arbitrator in subsequent proceedings, it might be less costly than any other method of ruling on antitrust claims because applying antitrust law might be most consistent with the well-counseled expectations of parties to agreements containing broad scope arbitration clauses. Id. at 26. function responsibly and to fulfill their contractual obligations to the parties. ' 95 Moreover, there is some empirical evidence to suggest that external law is likely to inform arbitral awards. Frank and Edna Elkouri, for example, suggest that labor arbitrators have a nuanced conception of legal principles:
[Many arbitrators do give consideration to "the law," but the extent of adherence thereto may vary considerably from case to case depending largely upon the source, form, and status of the legal rule or principle before the arbitrator.... Clearly defined law will be given more consideration than unsettled and uncertain law or rules based upon controversial views as to what should be the public policy. Decisions by courts of final jurisdiction normally carry more weight than those of lower courts. 96 With this in mind, the Elkouris summarize, "It should be apparent ... that parties preparing cases for arbitration... may well be advised to take into consideration pertinent laws, legal principles, and court and administrative rulings. ' 97 But even accepting the assumption that arbitrators will follow legal norms in deciding statutory claims, what happens when arbitrators face legal questions that the courts have not decided? Interestingly, concern about arbitral decisionmaking in the absence of clearly governing standards was raised in a report by the Association of the Bar of the City of New York's Special Committee on Arbitration; issued in 1925, the report appeared the year that Congress enacted the FAA and just five years after New York passed its pathbreaking arbitration statute. Chaired by Karl T. Frederick, the committee explained that, in order to avoid capricious awards, the arbitrator's "true guide must be found in established customs, practices and standards." 9 " Recognizing that, in the absence of such guidance, arbitrators would be left to their "unconscious bias or personal whim," 99 the committee recommended specifically that disputes arbitrated pursuant to predispute agreements be limited to cases "of a kind which are frequently recurring and which relate to 95. Allison, supra note 7, at 242-43. Allison further notes, however, that, if more perfect adherence to the antitrust laws is desired on particular occasions, "a court can identify and outline these laws and require the arbitrator to apply them." Id. at 242. 96. FRANK ELKOURI & EDNA ASPER ELKOURI, HOW ARBITRATION WORKS 368 (4th ed. 1985). 97. Id. at 369. Intuitively, it makes sense that parties will cite any law that may be helpful to their claim. See Brunet, supra note 64, at 27 ("Law is a regular tool of mediation and arbitration .... In any ADR process, a participant possessing a clear advantage in substantive law will explain that advantage." (footnote omitted)).
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matters of such a sort that the arbitrators can, in deciding them, draw upon a well-established and recognized body of custom and trade practice."°W hile concern over unconstrained arbitral decisionmaking is thus not a new phenomenon, today the issue of arbitration in the absence of guiding legal norms in particular is especially relevant. The Court's decisions expanding the scope of arbitrability have assumed that parties bringing statutory claims to arbitration retain their substantive legal rights. In language subsequently quoted by the majorities in Shearson, Rodriquez de Quijas, and Gilmer, the Mitsubishi Court explained that, "[bly agreeing to arbitrate a statutory claim, a party does not forgo the substantive rights afforded by the statute; it only submits to their resolution in an arbitral, rather than a judicial, forum."'' Indeed, this statement is in keeping with the courts' expectation that arbitrators will follow applicable legal rulings: Arbitrators' adherence to interpretive judicial decisions will ensure that parties are subject to substantially similar statutory norms, whether they pursue their claims in a judicial or an arbitral forum.
Without the guidance of judicial authority, however, while parties may not experience an arbitrator's "personal whim," as Frederick's committee feared, they are at the greatest risk of being subject to different substantive law than a court would apply.' 02 A party in this position lacks even the option of invoking the decision of a public judicial body to guide the arbitrator's decisionmaking. Moreover, as described in Section I.B, it is in the face of novel legal questions that the courts' substantive review, by way of the "manifest disregard" standard, is inherently incapable of checking arbitral decisionmaking. Indeed, it is hardly surprising that some practitioners have recommended against bringing novel legal claims before arbitrators.' 0 3 102. Thus, while Chief Judge Harry Edwards recommends that all arbitrated public law issues should be subject to de novo judicial review, he advocates the initial arbitration only of those claims for which the governing legal principle is well defined. To allow the arbitration of unsettled or novel questions, he warns, would lead to "public law issues [being] resolved by nongovernmental bodies." Harry T. Edwards, Alternative Dispute Resolution: Panacea orAnathema?, 99 HARV. L. REv. 668, 672 n.13 (1986) . In another piece, Edwards notes that "arbitrators may be able to resolve expeditiously many routine employment discrimination claims that involve the application of settled law to particular facts." Harry T. Edwards, The Rising Work Load and Perceived "Bureaucracy" of the Federal Courts: A Causation-Based Approach to the Search for Appropriate Remedies, 68 IowA L. REv. 871, 931 (1983) .
Along similar lines, Professors Malin and Ladenson, while arguing ultimately for de novo judicial review of arbitrated employment discrimination claims, suggest that arbitrators take a "judically cautions approach" to the resolution of legal issues. See Malin & Ladenson, supra note 60, at 1233. As a means of both upholding the determination of publicly accountable bodies and maximizing uniformity in the law's application, they recommend that arbitrators follow established law and, "[w]hen extending current law,... 103. In a recent piece in Estate Planning, the authors, both trusts and estates attorneys, suggest that trusts and estates arbitration may be inappropriate when there is no precedent shaping the legal issue. They [Vol. 105: 1927 There are several reasons why arbitrators and courts are likely to approach novel claims differently. As a preliminary matter, the two institutions may well be unequally equipped to research surrounding law or legislative history, steps that may be necessary in addressing novel legal issues."° Moreover, courts must discipline their reasoning in light of the fact that they render written decisions subject to public scrutiny.' 0 5 Most fundamentally, arbitrators and courts are likely to approach their decisions from very different points of view. Numerous commentators have distinguished between the public values informing judicial decisions and the narrower, single-conflict perspective more common in arbitration.' 6 It is concern over this difference in perspective, in fact, that has led several scholars to recommend either that certain public law issues be the subject of a renewed public policy exception to arbitrability, 0 7 or that the courts be available for the de novo judicial review of all arbitral awards resolving public rights issues. 0 8 note that "[a]rbitration is beneficial for both parties if the amounts at issue are not great or the case hinges solely on factual determinations which, when made, will decide the outcome under clearly established legal theories." Stanard T. Klinefelter & Sandra P. Gohn, Alternative Dispute Resolution: Its Value To Estate Planners, 22 EST. PLAN. 147, 154 (1995) . The authors continue, "Arbitration appears less desirable for a party whose case rests on the application of a technical theory or where the matter is a case of first impression in the jurisdiction." Id.
Along similar lines, noting the minimal opportunity to appeal an arbitral award, family law practitioner James E. Mahood recommends that "arbitration of the entire matter may not be the best option for a case that presents a novel or undecided issue of law." James E. Mahood, A Negotiated Settlement, FAM. ADVOC., Fall 1994, at 46, 48. [o]rdering by private disposition can involve a normative frame of reference that includes only the immediate parties."); Malin & Ladenson, supra note 60, at 1229 ("Under a system in which employment arbitrators make final and binding decisions in cases involving charges of discrimination based on Title VII, there will be serious concern about whether those decisions adequately reflect the public justice values at the heart of the statute.").
107. See, e.g., Magyar, supra note 7, at 654-55 (advocating nonarbitrability of civil rights claims). 108. See Edwards, supra note 102, at 679 ("A potential danger of ADR is that disputants who seek only understanding and reconciliation may treat as irrelevant the choices made by our lawmakers and may, as a result, ignore public values reflected in rules of law."); id. at 682 n.48 ("In order to ensure that public law issues are not resolved in private fora, we must permit litigants who raise issues of public or constitutional law to use courts even if private ADR systems have already settled the dispute."). Malin and Ladenson make this point in the specific context of employment disputes arbitrated pursuant to private contracts. See Malin & Ladenson, supra note 60, at 1237 ("To ensure that public law continues to develop in accordance with public justice values as articulated by publicly accountable judges constrained by the On the one hand, such a difference in approach may surface in the form of an outcome completely at odds with what a public court would decide.' 0 9 On the other hand, arbitration's exclusive focus on the resolution of the claim at issue may result in a compromise solution where a court would have resolved the claim more absolutely. Thus, for example, consider again the Bobker case, in which an arbitral panel faced what one of its members described as "a gray area" in the law. Without a written explanation for its decision, the panel awarded the plaintiff one half of the damages he requested." 0 A court, with its eye to the development of the law and the vindication of public values, would likely have answered the legal question at issue, producing a written decision and awarding judgment to one side or the other; courts are not inclined to split the difference in the face of a novel legal question."' Under the procedure recommended in this Note, both parties in cases like Bobker would have at least the option to invoke the interpretation of a court on a novel legal issue. If each party decides that she would prefer an arbitral decision without guidance from the courts, she need not ask for judicial input.
principle of integrity, arbitral legal conclusions must be subject to de novo judicial or administrative review."); see also Cooper, supra note 64, at 241. Cooper writes:
There must be a mechanism for the rediversion of issues of public policy and statutory construction back into the courts. This can be handled at the front end by removing such issues from arbitration, or at the back end by providing for judicial review of arbitration awards on such matters. Public policy issues need public resolution. Id. (footnote omitted).
109. Professor Cooper, herself an arbitrator, asks, "If arbitrators display weaknesses in applying the law.., they are completely inadequate to develop the law. Could an arbitrator have come up with the disparate impact theory of discrimination? With an understanding that environmental sexual harassment is sex discrimination?" Cooper, supra note 64, at 218. But see Susan A. Fitzgibbon, The Judicial Itch, 34 ST. Louis U. L.J. 485, 503 (1990) (suggesting that labor arbitrators "have demonstrated the ability to decide cases involving external law, and even novel issues, as well as courts").
110. The district court felt that the 50% award itself constituted a manifest disregard of the law. See Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Bobker, 636 F. Supp. 444, 447 (S.D.N.Y. 1986) ("The arbitrators' disregard of the law is underscored by the fact that although Bobker claimed he lost profits totalling $23,000, the arbitrators, without explanation, reduced the request by exactly fifty percent (after allowing for costs and expenses)." (footnote omitted)). The appeals court, however, countered that the 50% award may have indicated the arbitrators' true estimate of the damages, and noted that "the arbitrators were not required to explain their computation." 808 F.2d 930, 937 (2d Cir. 1986). In any case, it seems likely that the splitting of the award must have had some connection to the ambiguity of the governing legal principle. For a case in which arbitration served even more clearly to avoid the resolution of a novel legal issue in favor of a compromise, see 
B. Developing Precedent
Another difficulty with resolving novel legal questions in private arbitration is the fact that this very process deprives the courts of the opportunity to resolve unsettled issues of statutory interpretation. Yet as one commentator notes, "The ambiguous statutory language that frequently results from legislative compromise remains with the understanding that the courts will supply an interpretation." '1 2 In denying courts the opportunity to provide such interpretation, arbitration may reduce individuals' certainty about what private activity is within the law" 3 and, consequently, encourage greater litigation in the future." 4 Moreover, reliance on private tribunals deprives Congress of the ability to monitor the judicial interpretation of statutes and thereby to make any modifications in statutory language necessary to correct readings at odds with its intent. A party's right to request the judicial resolution of a novel legal claim, when used, would have the additional benefit of mitigating these broader, societal disadvantages of arbitration.
Arbitration and Precedent
In diverting cases from the courts to fora that do not produce binding precedent and, in fact, only rarely produce written explanations for their awards, the arbitration of statutory claims has the potential to stifle the development of the law. While some contemporary scholars have made this observation,' 5 a number of commentators recognized arbitration as a threat to precedent development as early as the 1920s and 1930s.' 6 Professor Carl 112. O'Hara, supra note 110, at 1746. 113. Henry M. Hart, Jr., and Albert M. Sacks, for example, provide a substantial list of reasons in favor of following precedent that translates easily into an enumeration of the positive effects of the creation of precedent. Among these is the "desirability of enabling people to plan their affairs at the stage of primary private activity with the maximum attainable confidence." HENRY M. HART, JR. & ALBERT M. SACKS, THE LEGAL PROCESS: BASIC PROBLEMS IN THE MAKING AND APPLICATION OF LAW 587 (tentative ed. 1958).
114. See O'Hara, supra note 110, at 1750. 115. See, e.g., Brunet, supra note 64, at 19-20 (noting, in comparing private and public dispute resolution mechanisms, that "society gains more from litigation than would be produced if litigation were left to the private market. ... [and Il]itigation guides third parties" by "apply[ing] ... vague positive law to concrete fact situations" (footnote omitted)); O'Hara, supra note 110, at 1745-51 (explaining benefits of creation of formal precedent and identifying arbitration's capacity to undermine this process).
116. Even Julius Henry Cohen, the primary author of the New York Arbitration Act and the ABA's version of the federal act-adopted by Congress with few modifications to become the FAA-acknowledged the trade-off between the use of arbitration and the development of judge-made law. In his well-known 1918 book, Commercial Arbitration and the Law, he attempted to defuse this concern, noting that:
From the point of view of society, in some instances it might sometimes be better to secure a determination of the particular question of constitutional or other law involved; yet this consideration has never prevailed with the Court, nor resulted in the rejection of an adjustment or a settlement of the controversy, with the consequent waiver and elimination of an interesting and perhaps important question of law.
F. Taeusch, for example, in a 1934 article characterizing the business world's view of commercial arbitration, reminded his readers of the benefits of judicial precedent. Describing the commercial sector's disdain for the creation of legal precedent governing its activities, Taeusch warned that this position ignored "that a social-economic system which, like ours, stresses property rights, becomes inevitably involved in the necessity of certainty in regard to their vindication, and that it is doubtful whether such certainty can be secured through a series of sporadic arbitrations which purposely avoid precedent."" 17 Taeusch's admonition continued with the observation that "the finality which characterizes most arrangements for arbitration settlements ... contrasts radically with the method of judicial review and still further prevents the reflective development of business doctrine." ' "1 8 Based on a similar concern, Philip G. Phillips, a contemporary of Taeusch's, took the position that arbitration is useful only when it decides issues of pure fact." 9 Phillips argued that allowing courts to handle the legal issues would not only assure valuable standardization in the law, but would permit courts to generate more innovative, probusiness precedent. 120 The petitioner in Gilmer v. Interstate/Johnson Lane Corp.121 also raised the issue of precedent development in challenging the arbitrability of his ADEA claim. He argued that, because "arbitrators often will not issue written opinions," there will be "a lack of public knowledge of employers' discriminatory policies, an inability to obtain effective appellate review, and a stifling of the development of the law."' 22 In response, the Court noted that, under the New York Stock Exchange arbitration rules at issue in Gilmer, arbitrators must provide a written description of the controversy and the reasons for their award.'23 Moreover, the Court reasoned, the law will continue to develop because most ADEA claims will not be arbitrated and will therefore reach the courts; the lack-of-precedent argument, it suggested, applies equally to settlement, which goes on without public disclosure or the creation of precedent. 124 As for the Court's first response, while the New York Stock Exchange may require written awards from its arbitrators, the reasoning of most arbitral JULIUS HENRY COHEN, COMMERCIAL ARBITRATION AND THE LAW 12 (1918). While Cohen ultimately decided that the value of unimpeded arbitral authority outweighed its possible costs in terms of forgone precedent, he was at least aware of these costs. decisions is never put in writing. Furthermore, even written arbitral awards carry no binding legal authority, and thus do not add to the stock of controlling legal precedent. With respect to the argument that courts will continue to resolve most ADEA claims, first, more and more employers in the wake of Gilmer are designing contracts with their employees to require the arbitration of such claims.'2 Second, unlike the petitioner's argument in Gilmer that all ADEA claims should be exempt from arbitration, the recommendation proposed in this Note would only require the judicial resolution of those claims that actually raise novel questions; even if very few ADEA claims are arbitrated, it is important to allow those involving novel claims to reach the courts. Finally, it is true that settlement deprives the courts of an opportunity to resolve what may be a novel legal question. But there is still a stark distinction between settlement and the arbitration of statutory claims pursuant to a predispute agreement. Parties realize at the time of settlement that their claim is novel and nevertheless opt to resolve it informally, just as this Note's proposed procedure would allow parties to decide not to request judicial intervention into their arbitration once a dispute has arisen. Parties bound to arbitrate pursuant to a predispute agreement, however, commit themselves to invoking an informal dispute resolution method before they know whether their claim raises issues that the courts have not addressed. Commentators defending the arbitration of antitrust claims in particular have also challenged the proposition that arbitration reduces the generation of precedent. 2 6 They have argued that the number of arbitrated antitrust claims will remain too small to cause a significant decline in precedent-generating litigation; 7 that courts, like arbitrators, often do not publish opinions; 2 8 and that a lack of precedent is self-correcting because any resulting ambiguity will simply inspire later litigation." 9 These responses are not persuasive, however. First, with respect to the small number of antitrust arbitrations, the minimally intrusive procedure recommended in Part V of this Note offers a way of using court intervention only when there are in fact novel questions in private arbitration. If such novel issues rarely arise outside the courts, then the procedure will rarely be invoked; this is not an argument for not having such a procedure in place. Second, while it is true that courts often do not publish their opinions, existing criteria designed to govern judicial discretion in determining what to publish emphasize the need for written opinions in cases that contribute significantly to the body of precedent by questioning or 125 overturning existing law or by resolving novel questions. 3 Finally, the selfcorrection argument accepts that there must be additional, future litigation when a legal point is left unresolved. Again, however, the crux of the precedent argument in this section is that judicial decisions can play a role in increasing certainty about the law and, by implication, can prevent future litigation.
Congressional Monitoring
While the need for courts to generate precedent is important in itself, the formal, public resolution of novel issues also keeps Congress informed about the interpretation of its statutes. As a result, legislative reform is possible as a check on unintended applications of the law.' Such a reform process is visible, for example, in the context of civil RICO legislation. On several occasions, Congress has held hearings to consider the expansive use of civil RICO to encompass activities that Congress had never intended to penalize under the statute. 32 As Stephen S. Trott, an Assistant Attorney General, noted in speaking before the Senate Judiciary Committee in 1985, "We understand and share the concern of those who believe that, to a significant extent, private civil RICO is not being used as originally intended, and we stand willing and ready to join in the effort to see what can be done to correct this situation." 1 33 While bills have been proposed to amend civil RICO in an effort to rein in its scope, these have "either been tabled or defeated by a narrow margin."' 34 Thus, although Congress has not yet elected to modify the language of the RICO statute, its awareness of federal court RICO decisions enables it to contemplate measures to correct adjudicative trends at odds with its intent. Decisions contrary to congressional intent, if they take place in arbitration, will likely go unnoticed.
An Example: Antitrust
While scholars and, more recently, Congress, 35 have acknowledged the potential dangers inherent in arbitration's inability to create precedent, particular attention has been given to the importance of precedent in certain substantive areas of the law. Commentators, for example, have noted the value of formal adjudication in creating socially valuable precedent in the context of antitrust law.
The importance of judicial precedent to the development of U.S. antitrust doctrine is understandable considering what William F. Baxter describes as the "common law nature" of this body of law. 36 Looking to the central passages in the Clayton and Sherman Acts, Baxter explains their generality:
In failing to provide more guidance, the framers of our antitrust laws .... [possessed an] awareness of the diversity of business conduct and ... the knowledge that ... detailed statutes ... would lack the flexibility needed to encourage (and at times even permit) desirable conduct. To provide this flexibility, Congress adopted what is in essence enabling legislation that has permitted a common-law refinement of antitrust law through an evolution guided by only the most general statutory directions. 3 7 Thus, "[b]y adopting a common-law approach, Congress in effect delegated much of its lawmaking power to the judicial branch."' 38 Moreover, the common law character of the law, Baxter argues, is as appropriate in today's antitrust arena as it was in the days of Senator Sherman and Congressman Clayton. 39 Similarly, David Klingsberg concludes a 1991 article on private antitrust suits with the following commentary:
Congressional enactment of private remedies not only has provided additional deterrence of potential violators and a means of compensation to victims, but also assures a cauldron of cases and controversies that produce a continually evolving brew of developing antitrust doctrine. Through this common law process, today's antitrust principles now seem more economically rational than those of the not-so-distant past. Although we have arrived at antitrust's centennial, we have not reached the millennium, and the continuation of the 139. Id. at 669. Baxter describes "the conceptual quagmire faced by those who sought to regulate competitive business behavior at the turn of the century and the need for a common-law approach to antitrust law." Id. at 668-69. He adds, "[tihis need remains apparent today as the law continues to evolve." Id. at 669. process, enriched by privately filed cases, is likely to provide even more refined means of assuring the competitiveness of the economy. 40 Perhaps recognizing the particularly important role of new suits in antitrust law, several authors, writing well before the courts began to enforce predispute arbitration agreements, warned specifically about the potentially deleterious effects of antitrust arbitration. In 1969, for example, in the aftermath of the Second Circuit's American Safety decision refusing to order the arbitration of a Sherman Act claim,' 4 ' Professor Robert Pitofsky noted arbitration's potential dangers as a means of handling antitrust disputes: 42 While he emphasized the third-party effects of erroneous awards, among his criticisms was the potential for private dispute resolution to deprive the courts of valuable opportunities to generate new precedent.1 43 Writing in the same year, John J. Finn speculated as to the impact on antitrust doctrine of arbitrators freely developing their own substantive standards." 4 While Finn's analysis differed from Pitofsky's in that he envisioned an independent and competing body of law generated by private arbitrators, his argument similarly touched on the development of precedent. Finn noted that "[a] myriad of judicial precedents have been necessary to establish standards for 'unreasonable' restraints of trade and per se violations of the antitrust laws;" 145 and he stressed the continuing "necessity of consistent interpretation of antitrust policy" by the courts. 46 Arbitration Reform informal procedures as an alternative to formal adjudication. The statute lapsed pursuant to a sunset provision in October 1995, and an indefinite extension of the Act is currently before Congress. Whether or not it is ultimately renewed, the ADRA is interesting in that it recognizes limits to the appropriate use of arbitration not reflected in the FAA. Taking care to promote the consistent implementation of formal legal rules, the ADRA mandates that "[t]he arbitrator shall interpret and apply relevant statutory and regulatory requirements, legal precedents, and policy directives."' 49 Also included in the ADRA is a list of factors to be considered by the parties to a dispute in deciding whether to go to arbitration.1 50 The bulk of the criteria concern the public externalities of arbitration, and, as such, provide an interesting contrast with the factors permitting judicial review under the FAA.1 5 ' Recommended by the Administrative Conference of the United States, the first two of the ADRA's six criteria acknowledge the public value of the precedents that formal conflict resolution generates. Specifically, "[a]n agency shall consider not using a dispute resolution proceeding if'
(1) a definitive or authoritative resolution of the matter is required for precedential value, and such a proceeding is not likely to be accepted generally as an authoritative precedent;
(2) the matter involves... significant questions of Government policy that require additional procedures before a final resolution may be made, and such a proceeding would not likely serve to develop a recommended policy for the agency[.]1 52 Witnesses before the congressional committees responsible for drafting the ADRA made clear the purpose of these qualifiers as a means of protecting the development of precedent. The House Judiciary Committee, for example, in its report accompanying the bill to the floor, stated, "
[o]f course, claims which establish precedent or involve complex issues of law may be better suited for 149. 5 U.S.C. § 579(c)(5) (1994). 150. Id. § 572(b). 151. 9 U.S.C. § § 10, 11 (1994) . These factors concern the rights of the parties involved in the dispute. 153 Similarly, Deputy Assistant Attorney General Stuart E. Schiffer's 1988 submission to the House subcommittee considering the bill included the observation that "[c]ases which are expected to establish important legal precedent. .. do not lend themselves to resolution by mini-trial [a form of alternative dispute resolution]." 5 4 Along the same lines, Marshall Breger, chair of the Administrative Conference, responded to "concerns that resolving many disputes through informal means will fail to yield precedents for future jurists" by recommending that "[g]enerally [arbitrated cases] should not involve precedential issues or the application of fundamental legal norms that are evolving."' 55 Finally, Senator Charles Grassley raised a similar point on the Senate floor, stating, "
[o]f course, even private disputes can raise public policy questions that are inappropriate for ADR. The bill carefully recognizes this, and exempts entire categories of cases from coverage, such as cases in which precedent is important.
,,56 In a sense, the ADRA is reminiscent of the recommendation put forth by Frederick's New York City Bar Association committee some sixty-five years earlier. 57 Today, though confined to the context of disputes involving federal administrative agencies, Congress itself has limited arbitration to claims that do not raise novel legal questions.
The ADRA is not alone among congressional initiatives in its awareness of the particular dangers in arbitrating novel issues. In 1988, Congress enacted a statute authorizing selected federal judicial districts to introduce courtannexed arbitration. Under this process, a court can refer cases from its civil docket, reserving the parties' right to appeal the award back to the court. 58 As one of the guidelines that the statute establishes, courts are required to exempt from arbitration, "sua sponte or on motion of a party, any case ... in which the objectives of arbitration would not be realized.., because the case involves complex or novel legal issues.', 159 Thus, as with the ADRA, Congress recognized unique problems in the arbitration of novel legal claims. The next part proposes that this same recognition motivate a change in the FAA as well.
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V. A RECOMMENDATION FOR REFORM
While the ADRA's encouragement of federal agencies to decide whether cases raise novel legal issues may work in the administrative context, and court-annexed arbitration can rely on the courts to distinguish between the novel and the legally routine, a different approach is needed when both parties are private and are appearing before a private arbitrator. An appeals process whereby a federal court reviews an arbitrator's legal reasoning, however, would likely encounter significant opposition. Courts 60 and commentators 6 ' alike have remarked on parties' interest in receiving arbitral awards that are final. At the same time, the courts benefit from arbitration as a source of relief from an ever-increasing caseload. 162 Allowing any party dissatisfied with an arbitral award to bring it to a federal court on the ground that it involves a novel point of law would be seen as a serious affront to these interests. Moreover, the effective implementation of such a procedure would require that arbitrators put all of their awards in writing, thereby lengthening the arbitral process and potentially eliminating much 'of the privacy that proponents hold out as another of arbitration's greatest virtues. 163 This Note has outlined two reasons why novel legal questions provide the most compelling subject for formal judicial resolution. This part suggests a procedural reform narrowly tailored to mitigate these particular dangers, keeping in mind the need to preserve the finality of arbitral awards and the judicial interest in lightening the courts' already overwhelming caseload. 160. The federal courts have repeatedly recognized the importance of this "finality interest" in arbitration. See, e.g., DelCostello v. International Bhd. of Teamsters, 462 U.S. 151, 167 (1983) ("[IThe short limitations period for vacating the arbitral award would protect the interest in finality of the opposing party to the arbitration .... ); Christianson v. Pioneer Sand & Gravel Co., 681 E2d 577, 580 (9th Cir. 1982) ("Vhen an arbitration decision has been rendered, the interest in finality of that decision is sufficiently strong to warrant clear evidence of a breach of a union's duty of fair representation before the courts should overturn the arbitration award.").
161. See Speidel, supra note I1, at 191-92 ("Finality is part of the package that supposedly gives arbitration an advantage over litigation. It is a core ingredient in the concept of arbitration."); Stewart, supra note 60, at 347-48 n.4 (listing among "virtues trumpeted" about arbitration fact that "the process provides finality, since there is virtually no right of appeal").
162. Galbraith, for example, writes, "[t]he federal courts of the United States are immensely overcrowded. Each year, more cases are filed than in the previous year, making the administration ofjustice progressively more difficult. The search for solutions to this problem has continually focused upon alternative dispute resolution, and, in particular, arbitration." Galbraith, supra note 61, at 241 (footnotes omitted); see also Saturday Evening Post Co. v. Rumbleseat Press, Inc., 816 F.2d 1191, 1197 (7th Cir. 1987) (noting "the warm judicial regard for arbitration evident in the modem cases-a warmth that in part reflects modem caseload pressures").
163. Speidel, supra note 111, at 161 ("Arbitration is touted as a private process where confidence is normally maintained while the opposite is true in court.").
A. The Uniform Certification of Questions of Law Act: A Model for Reform
Since the Supreme Court's decision in Erie Railroad v. Tompkins,' 64 the federal courts have been required to apply substantive state law to state-law claims that come before them. 65 While the federal bench is equipped to apply state law when the courts of that state have spoken to the legal question at issue, they are without a means to "resolve legal issues that have not been squarely decided by the highest court of the relevant jurisdiction."' ' 66 When a case in federal court raises a state-law issue of first impression, that court faces a challenge in divining the relevant state doctrine. 67 Prior to the introduction of the certification procedure discussed below, the federal courts had established two processes for confronting novel issues of state law: abstention, whereby a federal court declines to decide the state-law question, and prediction, whereby the court attempts to anticipate what a state supreme court would do.' 68 Abstention leads to considerable delay because parties must litigate their cases anew in the state trial courts. 69 While prediction avoids this delay, federal courts experience tremendous difficulty in trying to predict the outcome of an identical case hypothetically brought before the relevant state supreme court; at times, the federal court's prediction is proven incorrect by a subsequent state court holding. 7 As when arbitrators face novel questions of federal law, an adjudicator outside the relevant legal system is left to extrapolate from that jurisdiction's existing law.
In response to these concerns, most states have enacted the Uniform Certification of Questions of Law Act or an analogous piece of legislation.1 7 1 Recommended by the National Conference of Commissioners on Uniform State Laws in 1967,172 the Uniform Act permits state supreme courts to answer determine whether the question is novel. As for the latter decision, the arbitrator's role is to weed out claims of novelty that are mere attempts to stall the arbitration process or to avoid a body of controlling precedent that is detrimental to the certifying party. Arbitrators who believe that no federal court has addressed the claim at issue must certify it to the federal district court that would have jurisdiction over the dispute.
If the arbitrator's factual findings do not render the legal claim dispositive, or if the arbitrator determines that she has sufficient guidance from the courts on the question at issue, there should be no certification. 7 6 If, however, the arbitrator finds that the legal question is both dispositive and novel, she would be required to submit it to the federal district court with an adequate factual record to allow for a judicial response. As with the certification process currently in use between federal courts and state supreme courts, once a question is certified, the receiving tribunal would be permitted to request additional factual information from the certifying body if neceisary to answer the stated question. The federal district court would also make an independent determination as to whether the claim presents a novel legal question. Again, the relevant determination would be whether the question were novel for the federal judiciary generally: The procedure is not to serve as an opportunity to add precedent to one side of an existing dispute within or among federal circuits. Indeed, such a use would run counter to both of the arguments against the private resolution of novel legal questions discussed in Part 11: (1) Even if courts have decided an issue inconsistently, the arbitrator would have some judicial guidance on a question of statutory law; and (2) the addition of precedent in an area already addressed by other federal courts might muddle, rather than clarify, legal doctrine.
If the court determines that the issue is not novel, it should, like the state supreme courts under the Uniform Certification Act, return it without a response.' 77 If, however, the court decides to reach the merits of the certified question, the parties would be asked to present arguments on the issue, and the court's decision would be subject to appeal through the normal process.
The court's ultimate decision on the question of law must be binding on the arbitrator; t 7 8 the arbitrator would be required to provide a (brief) written explanation of her decision, including an explicit account of the way in which the court's holding figured into the award. Arbitrators would continue to receive the degree of deference they currently enjoy with respect to their 176. Yonover, supra note 166, at 20 (describing Seventh Circuit refusals to certify questions, despite party's request, because "there was sufficient precedent" on the issue or the "state law was not so unsettled as to justify the use of certification").
177. See, e.g., Western Helicopter Servs. v. Rogerson Aircraft Corp., 811 P.2d 627 (Or. 1991) (refusing to answer certified question because it represented settled point of law).
178. This is essential to satisfy Article III's case or controversy requirement. See U.S. CONST. art III, § 2.
awards, as long as they incorporate the response to the certified question as binding on their decision. The notion of a certification mechanism between arbitrators and courts is not unprecedented. As shown in Part II, early initiatives in this country, building on the English model, included certification procedures, different in that they aimed to capture any question of law, but structurally similar to what this Note proposes. Indeed, this proposal would require a return to such a certification procedure, this time at the federal level, and with the significant modification that only novel legal questions would receive a judicial response. CONCLUSION This Note does not mean to suggest that arbitration is appropriate in all cases involving statutory claims. Congress may determine that certain causes of action, such as those based on Title VII law, 17 9 should simply not go to arbitration. The notion of conferring federal jurisdiction based on the newness of a legal claim is meant, rather, as a modest recommendation tailored to meet what is an especially troublesome aspect of the arbitration of statutory claims. Particularly in light of recent Supreme Court decisions assuming a degree of legal expertise on the part of arbitrators, it is important that there be a means of handling issues that even an expert would have difficulty resolving: issues that the courts themselves have not yet addressed. Moreover, such a procedure would ensure that, no matter how large the number of arbitrated statutory claims becomes, novel questions will continue to reach the courts and facilitate the law's development.
179.
In 1994, members of both houses of Congress introduced legislation to prevent the arbitration of various employment discrimination claims, including causes of action arising under Title VII. Waks et al., supra note 5, at 446. As of yet, there has been no significant action on these proposals.
